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PT he Use and Meaning of the 
Fifth Amendment 


f * 


Mr. Metrzer: How many times have we read and seen witnesses 

before congressional investigating committees saying, “I refuse to 
answer. I stand on the protection against self-incrimination guaranteed 
by the Fifth Amendment”? 

Increasing use of the privilege against self-incrimination by wit- 
“nesses in congressional investigations has generated sharp controversy 
On issues of importance to the witnesses, to the committees, and to 

the community in general. When is a witness entitled to the protection 
of the privilege against self-incrimination? What is the underlying 
purpose of that privilege? To what extent is the claim of the privilege ; 
against self-incrimination evidence of wrongdoing by the witness 
who makes that claim? 

Kalven, you are a student of the Bill of Rights, what is the general 
place of the privilege in our legal system? 


Mr. Katven: The precise words of the privilege are found in the 
Fifth Amendment, and they read: “No person . . . shall be com- 
pelled in any criminal case to be a witness against himself.” 

The placing of the privilege in the Fifth Amendment means that 
it is in the context of many other protections which are regarded as 
integral to the democratic view of government. Its place in the Con- 
stitution gives it high status; and, in addition, it is found virtually in 
the laws or the constitution of every state. While there have been 
occasional qualifications, the courts continue, down to the present 
day, to speak of the privilege as a high-level, important constitutional 
safeguard. 


Mr. Metrzer: Maggs, you are a student of constitutional law, when 
is a witness entitled to claim this constitutional privilege? 


Mr. Maces: As Kalven said, the Fifth Amendment says that a 
person shall be privileged not to be a witness’ against himself in a 
criminal case. Actually the courts have given the privilege a broader 
meaning. A person is privileged, the courts hold, in any proceeding 
‘under the authority of the federal government, to refuse to answer a 
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question the answer to which would incriminate. He may refuse to 
answer the question if the answer would tend to create a real danger 


of increasing the risk that he could be prosecuted for crime by the 
federal government. 

What is an incriminating fact, then? There are two types perhaps. 
The question might, in effect, say, “Are you guilty of a crime?” 
The answer there, “Yes,” is obviously incriminating. But the ques- 
tion might be, “Was one of the elements of a crime present?” The 
question might call for some fact which would give the prosecution 
a lead or clue to getting other evidence. An answer here would not 
necessarily show guilt of the crime, and yet it would be incriminating 
because it would increase the risk of prosecution. 


Mr. Mettzer: Let us suppose that the witness wants to protect a 
third person against testimony which would incriminate the third 
person? 


Mr. Maccs: The privilege is limited to incriminating himself. The 
witness is not privileged to refuse to answer because it would disgrace 
himself or disgrace a third person or incriminate a third person. He 
is not privileged to answer because he simply wants to protest against 
the whole thing. He is not privileged to refuse to answer because he 
is afraid that he might be prosecuted for perjury for the answer which 
he would give. 

On the other hand, if the answer to the question actually would 
incriminate him, then the fact that he has an additional motive that 
he would also be glad, by refusing to answer and thus availing him- 
self of his privilege, to protect and not be an informer as to third per- 
sons, that additional motive does not destroy the privilege. 


Mr. Metrzer: The witness, you tell us, is entitled to claim the priv- 
ilege if he feels that he is in danger from the criminal law. Does this 
mean that when the witness makes the claim, that is final? 


Mr. Maces: No, it does not. Let us consider the legislative com- 
mittee. The legislative committee will pass upon whether the question 
is of a type that, as the witness claims it is, would incriminate him. 
If the legislative committee disagrees with the witness, then the legis- 
lative committee, if it wishes, can cite the witness for contempt. He 
will then be prosecuted in the federal courts. The judge will de- 
termine whether the witness was justified in answering, whether the 
question really was incriminating. The judge is in a difficult position 
there; the witness is in a difficult position. To show actually that 
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the answer would unquestionably incriminate him, the witness would 
have to reveal the whole thing. Therefore, the rule of law adopted 
has been that the judge will uphold the claim of the witness if there 
is any possibility, taking the matter in the context, that the answer 
would be incriminating in the sense which I have discussed. 


~ Mr. Metrzer: Kalven, what is your view of the basic purposes be- 
hind these technical rules which we have been discussing? 


Mr. Katven: The law is not so clear on this important matter as 
we should like. Yet the courts uniformly say that the privilege is 
designed for the protection of the innocent, even though it may also 
shelter the guilty. Thus the privilege may protect an innocent man 
from being compelled to disclose circumstantial evidence which would 
place him in a false light. At the criminal trial it is said that the 
privilege may protect the innocent man who would, because of nervous- 
ness, be an unconvincing witness on his own behalf. 

With respect to pretrial investigations, the privilege protects the 
citizens from being hounded by the state and operates to check 
dragnet investigations by government. It is thus part of a deep Anglo- 
American tradition under which the state has the burden of dis- 
covering evidence of the citizen’s guilt and under which the citizen 
is not required to prove his innocence. Although the privilege is no 
longer needed, if it ever was, to prevent third degree, it may be a 
spur to civilized police work by forcing the government investigation 
to look elsewhere than to the suspect. 


Mr. Metrzer: What you say is completely consistent with the 
classic rationalizations for the privilege; but, as a practical matter, 
is there not considerable doubt as to how frequently the innocent use 
the privilege? In the case of the privilege, it may offend our puri- 
tanical sensibilities to admit that we are primarily protecting the 
guilty; nevertheless, the major role of the privilege may be to protect 
the guilty from a harsh choice between a confession of criminality, 
on the one hand, or perjury, on the other. 

You will remember that in the early English cases, which were a 
background for our own law, it was argued that it was a violation of 

e law of nature to compel a man to incriminate himself. This argu- 

ent suggests that the privilege may simply be a concession to the 
aw of self-preservation; the privilege may simply reflect the law’s 

willingness to attempt the impossible—that is, to compel a man to 
dmit, under oath, a criminal violation or serious misconduct. 
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In any event, it is so difficult to generalize about the role and 
operation of the privilege that I think it would be useful to turn to 
a concrete situation. . 

A frequent question put to witnesses is whether or not they are 
presently members of the Communist party. We can call that the 
“sixty-four-dollar question” today. Would it ever be proper, Maggs, 
under your view of the privilege, for a witness who could truthfully 
answer “No” to that question to claim the privilege? 


Mr. Maccs: No, it would not be under my view of the matter, 
because my view of the matter is that the privilege exists only when 
a truthful answer would be hurtful to the witness in the sense which 
I have described. If the truthful answer to the question, “Are you a 
Communist?” is “No,” then that truthful answer would not be hurt- 
ful. So, it is my view that there is no privilege there; and, if the 
privilege is claimed in such a situation, it is being improperly claimed. | 
If recognized, it is being erroneously recognized. 


Mr. Katven: At this point I would take very substantial issue with 
Maggs, although up until now I would be in substantial agreement 
with his outline of the law on the privilege. 

I would say that any witness, whatever his personal situation, how- 
ever confident he was that he could disprove that he was a Com- 
munist, is entitled legally to claim the privilege when asked a ques- 
tion as directly incriminating as the question, “Are you now a mem- 
ber of the Communist party?” 

I would say this, first, because as Maggs pointed out, this is the 
way the rule in fact operates. No second-guessing by the court is 
possible when the question is that directly incriminating. 

Second, the purpose of the privilege, it seems to me under these 
circumstances, is to enable the witness early to cut off an incriminating 
line of inquiry; and this question is a signal that the line of inquiry 
is about to begin. 

Third, unless every witness when confronted with a question not 
directly incriminating is allowed to claim the privilege, the witness 
is forced to make a most careful and precious examination of his own 
position in order to decide legally whether he is claiming it or not. 
And I cannot believe that the law wants to put so subtle a burden 
on a witness under circumstances like these. 

Finally—and I think perhaps most important—I find Maggs’s view 
of the privilege under these circumstances self-defeating, because if 
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legally the answer to the question must be “Yes,” as the witness has 
claimed the privilege, the privilege really seems to me not to ac- 
complish very much if anything. 

_ Mr. Maces: It would be self-defeating were it not for the fact, 
which perhaps should have been stressed before now, that the federal 
rule is that the refusal of a witness to testify shall not be treated in 
any later prosecution against the witness as any evidence of the 
existence of the incriminating fact called for by the question. That 
tule is well settled. The counsel may not comment. The prosecution 
may not comment. The judge will instruct the jury not to draw an 
inference adverse to the witness. 

The privilege, then, is that if you are asked an incriminating ques- 
tion in an official proceeding, your refusal to answer it, while logically 
implying the existence of the thing that is hurtful to you, neverthe- 
less cannot be used—that logical implication cannot be used against 
you in a later criminal prosecution. 


Mr. Katven: I recognize the no-inference rule and its impor- 
tance; but, again, it seems to me that it confronts you with some- 
thing of a difficulty, because the legal system seems to be attempt- 
ing to perform almost a logical miracle on the one hand—understand- 
ing that the claim of the privilege does not simply give some evidence 
of the negative answer but gives a complete evidence of the answer 
if the privilege has been properly claimed—and then again obliging 
itself to ignore that completely in any future proceedings to use it. 
That seems to me just a little too difficult and a little too absurd for 
me readily to believe that that is the system. 

Meltzer, you have a view somewhere in between us on this. 


Mr. Metrzer: I do have a view which is a compromise, I think, 
between the two very extreme positions which you gentlemen take. 
I agree with Maggs that, unless the witness has some fear from the 
criminal law, he may not invoke the privilege. I do not agree with 
Maggs that the witness does not have any elbow room in determining 
which question will bring the claim of privilege into play. The reason 
for that is that, if we take Maggs’s view, the witness, by the very 
act of claiming the privilege, will be required to give the prosecution 
a clue—a clue to the danger spot in his armor. 

The other thing which will be really puzzling to the witness is this 
complicated and obscure waiver doctrine. I do not know if we can 
get into the technicalities of that, but I think that we would all agree 
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that the doctrine is ambiguous and that the doctrine imposes on a 


witness the risk of losing the right to claim his privilege if he waits 


too long. 


Mr. Katven: May I put to you the question which you originally 
put to us: That is, would you say that there are some instances, then, 
on your view of the privilege in which a non-Communist can legiti- 
mately claim the privilege when asked that question? 


Mr. Metrzer: I would say “Yes” to that question. I think that we 
would all be in -agreement that some adverse inference would be 
justifiable on the basis of the claim. We would disagree only on the 


weight, on the conclusiveness of the particular inference. 


Mr. Karven: Although our disagreement on the second point is 
rather considerable. 


Mr. Metrzer: It is an important disagreement which I do not think 
we can resolve. 

The American Association of Universities has taken a position 
which bears rather directly perhaps on the question which we have 
been discussing. The Association has said, in effect, that a teacher 
who at present is a member of the Communist party should be fired. 
Let us suppose that we do not question that position for the purposes 
of this discussion because we do not want to get into an entirely new 
Rounp Taste. If we take that position as the basis for our discussion, 
would it follow, Maggs, from your position, that any teacher who 
claims the privilege, when he is asked the question about his present 
membership in the Communist party, should be fired? Because, as 
I understand you, the claim of the privilege requires an inference 
that the witness is now a member of the Communist party. 


Mr. Maces: Let me say, first, that I believe a professor should be 
fired only if he is not fit to teach. If he is guilty of serious misconduct, 
showing he is not fit to teach, then it is proper to fire him. You have 
given us an assumption. We are not to question, in this proceeding, 
the rule of thumb adopted by the American Association of Universi- 
ties that a man who is now a member of the Communist party shall 
be fired. Not questioning that rule of thumb, yet I think that no other 
rules of thumb should be adopted. Every other case should be in- 
vestigated and treated as a unique case. 


To come back to your original question, I think that when a man 


invokes the privilege and refuses to answer before a congressional 
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committee whether he is a Communist if the privilege really were 
applicable, then it is my theory that he really is admitting that he 
was a Communist; but we disagree among ourselves about when the 
‘Privilege is applicable. 

The ordinary witness is not a lawyer. He does not have a lawyer 
at his side. He may have claimed the privilege. The committee may 
have permitted him to rest on the privilege, though it actually was 
not applicable. Even then, with the universities’ rule of thumb that 
present membership in the Communist party does disqualify, each 
case should be investigated to see whether my rule of law really applies. 


Mr. Metrzer: Let us suppose that we make the case a little more 
precise. Let us suppose the witness, after claiming the privilege be- 
fore the committee, issues a public statement saying, “I had nothing 
to fear. The only reason I claimed the privilege was that I didn’t want 
to carry tales against my friends and associates.” 


Mr. Maccs: Did he go further and say, “I am not now a Com- 
munist ?” 


Mr. Mettzer: And he says, “I am not now a Communist, and I 
have never been a Communist.” Then he makes it clear that he 
has used the privilege for a purpose that the law does not recognize 
as legitimate. 


Mr. Maces: I should say, then, that he has been guilty of miscon- 
duct, but that the question should be considered by the university, 
whether he has been guilty of grave misconduct, showing unfitness to 
teach. I think that before that question can be answered, the university 
should consider not only this episode but everything else about the 
man as a teacher—his writings, everything in his whole life, as a 
scholar and teacher. 


Mr. Metrzer: You would not stop the witness, then, from saying 
that his claim of privilege was not proper? 


Mr. Maccs: No, I would not. I would admit that it might have 
been misconduct for him to make it, but I would not have stopped 
him from saying it. 

Mr. Katven: First, of course, on my more generous view of the 
privilege, it is harder to put the witness in a position where he has 
improperly claimed it. And I would like to indorse what Maggs 
said earlier—that, if we do have a situation in which the witness is 
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legally proper in his claim, then the fact that there is also present _ 
in the witness various other motivations, such as the desire to protect — 
his friends and to protest, is really immaterial. 


Mr. Metrzer: But on Maggs’s assumption, if the claim were legally 
proper, the necessary inference given the question about which we _ 
are talking is that the witness is at present a member of the Com- 
munist party. 

On the other hand, if we allow the witness to say now that he was 
only kidding the committee, that he was not under any danger, that 
he did not feel any danger, and that he was not under any mistake 
about the privilege, are we not really saying in effect that we are dis- 
regarding what is something close to perjury on the part of this 
witness? 

Mr. Katven: I would say, rather, that this case is considerably like 
the case of the witness who goes in and says, “I refuse to cooperate 
with this committee in any way.” He makes no legal points about 
it. He simply refuses to testify and goes to jail for contempt. He has 
violated the law. I am not sure that his position would be regarded 
with the uniform lack of sympathy by the university communities or 
by the public at large. 


Mr. Metrzer: Is there not a major difference between a violation 
of the law which is candidly expressed and the illicit use of the 
privilege which involves an implied misrepresentation to an instrument 
of government? 

Mr. Katven: I think that there is; and I would agree that the case 
of the man who openly refuses to cooperate and runs the risk of con- 
tempt is a more sympathetic case than the others which we have put. 

If you are making a judgment about the witness’ claim to privilege, 
it is important to be sure that, if your judgment is going to be critical, 
you are criticizing him either for being a Communist or for the 
rather interesting and subtle type of misconduct which is involved 
when he is not a Communist but has, on your view, abused the privi- 
lege. Those are two quite different things, and the second category may 
produce many interesting cases and hard to judge by rule of thumb. 

Mr. Metrzer: There has been talk of abuse of the privilege not only 
by witnesses but also on the part of the committees. 


Mr. Katven: I have rather strong views about that, as I think you 


know. We might begin first by noticing that the investigating commit- 
tees for the first time, I think, in the history of Anglo-American law 
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we, 
enforcement are finding the privilege an advantage rather than an 
obstacle, and that seems to me rather peculiar and rather arresting. It is 
“not unfair to say that they welcome the claim of the privilege, that it 
seems to be enabling them to do a job which otherwise they apparently 
‘would not be able to do as easily. ; 
_ But my more precise objections to the committee practice first relate 
to their public comment at the time that the privilege is claimed about 
the inference which they, an arm of government, are drawing from the 
claim. That is, the committee is engaged in educating the public in 
drawing adverse conclusive inference from the claim of privilege. 


Mr. Mettzer: But these committees have just been educated by 
“Maggs. Maggs tells them, in effect, that if the witness claims the privi- 
lege and claims it properly, a necessary inference from that claim is 
that the witness is presently a member of the Communist party if that 
“were the question which provoked the claim of privilege. : 

Let us suppose that the committee says, in addition, “Well, we're 
going to take the witness at his word, and we're going to assume that 
his claim of the privilege is proper.” Why is the committee not entitled 
to read into the claim the meaning which Maggs gives to it? 


Mr. Maces: I think that the committee is entitled to do that except 
that I draw this distinction: The committee, after all, is a legislative 
committee. What it is authorized to do is to gather information for 
legislative purposes. I think that it is justified when witnesses refuse to 
answer the question, “Are you a Communist?” to assume, for the pur- 
pose of giving information to the legislative body, that the witnesses are 

~ Communists. 

But I do not think that the committee is entitled to make itself a sub- 
stitute for the organs of the government which prosecute crimes and 
which try them—for the Department of Justice and for the federal 
courts. Before a man is held out to the public as being guilty of a crime, 
he is entitled to all the safeguards of our criminal law—to the safe- 
guards of grand-jury indictment, trial by jury, representation by coun- 
sel. In the prosecution there is a rule of law, remember, which we have 
already mentioned, that no adverse inference from his claim of the 
privilege in the legislative committee shall be drawn in the criminal 
prosecution itself. Now it seems to me that what the committee is doing 
is confusing the two things—the job of legislative committees finding 
information for the legislature and the job of pillorying people as 

_ guilty before the public. 
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Mr. Merrzer: Maggs, are these committees putting anybody in — 
jal?-— ; : 


Mr. Maces: No. But it is just about as bad to hold people up to 
public obloquy as it is to put them in jail, I think. 

Mr. Metrzer: But you told us earlier that the privilege protects 
only against the risk of going to jail. 

Mr. Maccs: I do not know that I committed myself quite that 
much. The spirit of the privilege, it seems to me, requires that the 
inference be drawn by the congressional committee only for con- 
gressional purposes and not for the purposes which normally are 


served under our system of law by the prosecution and the criminal 
courts. 


Mr. Katven: Further, the reason that there is so much public 
disapproval under these circumstances, even though the people are 
not going to jail, is that this is tantamount to compelling a man to 
confess to a crime in public. Therefore, this is closer to the point 
of the privilege than it may at first seem. 


Mr. Metrzer: We know from the immunity statutes that that kind 
of a confession is not precluded by the privilege, provided that the 
man does not, in fact, run any risk of going to jail. So that I do not 
think that that is a peculiarly troublesome argument. 


Mr. Katven: Do you not find it somewhat disconcerting, though, 
to discover that the courts are bound by a series of powerful restric- 
tions when they deal with the privilege—at least in the federal court 
system—and that another arm of the federal government, appearing 
to do much the same thing, is apparently free of any comparable 
restrictions? It seems to me that it is just a clear violation of the con- 
stitutional spirit, whether it violates the letter of the law or not. 


Mr. Metrzer: I would agree that some committees might find them- 
selves bound by the spirit of the statutes that have been passed for the 
purpose of regulating criminal prosecutions, but those committees take 
the position that they are engaged in the legislative investigation and 
not in the criminal prosecution and that they may well question 
whether these statutes are necessarily binding on them in activities that 
they can consider quite distinct from criminal prosecution. 

All this, of course, is bound up, is it not, with the opposition that 
many quarters have expressed to the functioning of the current crop of 
committees. There are some witnesses who want to protest against what 
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‘they consider abuses by these congressional committees. Are those wit- 
_hesses adopting honest or effective strategy when they invoke the privi- 
_lege against self-incrimination solely for the purpose of expressing their 
Opposition to alleged abuses by these committees? 


Mk. Katven: Depending upon what the question is. If the question 
is the direct “Are you now or have you been a member of the Commu- 
‘nist party?” question, I would say that this is still an honest invocation 
of the privilege. On the other hand, I would also say that it seems to me 
undeniably bad strategy at the moment. This goes back to the point 
that it seems to feed the committee precisely what the committee wants. 
Rather than turning out to be a successful form of resistance to the com- 
mittee, it gives the committee precisely the appearance of discovering 

sthings to enable the committee to keep on functioning as though it had 
“done successful investigation. 


Mr. Maces: I should say that if the witness claims the privilege when 
he is not entitled to it, then he is either doing it through ignorance or he 
is doing it knowingly. If he knowingly claims the privilege when he is 
not entitled to it, then I think that he is doing something dishonest; I 
think that it is misconduct. 


Mr. Metrzer: Are there any alternatives to the privilege which could 
be used by witnesses who want to express their opposition to what they 
consider are abuses by these legislative investigating committees? 


Mr. Katven: There are some. None of them stands at the moment in 
a particularly happy state so far as the likelihood of the particular line 
of objection’s being successful legally. The recent decision of the 
Supreme Court during the last term does, however, suggest that there 
may still be some legal challenges to the power of the committee which 
will work. 

In a case in which the investigation was an investigation of lobbying, 
the Court held that the witness was not in contempt in refusing to dis- 
close names of subscribers to his organization. The precise grounds of 
the decision were that the authorization of the committee did not au- 
thorize this line of inquiry. Therefore, the question of the committee 
was not relevant to the committee’s proceedings. The Court adopted its 
construction of the authorization in order to avoid what it was said 
would be very serious constitutional questions which otherwise would 
have been presented. This does suggest that there are some constitution- 
al difficulties, particularly First Amendment difficulties, still lurking be- 
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hind the committees’ completely free power to use compulsory inquiry | 


ina 


into any area of activity. The First Amendment, it should be noted, is” 


the amendment which protects the freedom of speech and freedom of 
belief from government interference. The Rumely lobbying case, there- 
fore, suggests that the freedom to remain silent about beliefs and opin- 
ions may be brought within this area of protection. 


Mr. Metrzer: Would you agree, Maggs, that much of the criticism 
against these committees is in effect the claim that the inquiries are a 
violation of the First Amendment? If that is so, why do these witnesses 
not invoke the First Amendment? 


Mr. Maces: I think that it would be better for them to invoke the 
First Amendment. 

There is another point in this connection illustrated by another recent 
case, and that is the Lattimore case. I think that there is a mistaken 
notion by many people that they are in danger when called as witnesses 
before a congressional committee if they refuse to answer a question on 
the ground that it is vague or if they simply say, “I’m quite uncertain 
what happened ten years ago.” I do not think that a witness would ever 
be held by a court guilty of contempt if he said, “My recollections 
about certain matters ten years ago, or five years ago, or three years ago 
are so indistinct that I don’t feel I can give any positive testimony.” 


Mr. Metrzer: What about the First Amendment? 


Mr. Maces: I think that the courts have in the past, the lower courts 
at least, shown an unwillingness to give much First Amendment protec- 
tion to witnesses before congressional committees. As Mr. Kalven says, 
the Rumely case in the Supreme Court suggests that there may be 
more protection given in the future. 


Mr. Metrzer: The witness may avoid the adverse inference by claim- 
ing the First Amendment. He may be a hero, but he may land in jail. 
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Ze. INVOKING THE FIFTH AMENDMENT—SOME LEGAL 


- 


AND PRACTICAL CONSIDERATIONS* 
By BERNARD D. MELTZER 


Professor of Law, Law School, University of Chicago 


_ The privilege against self-incrimi- 
Nation is a special limitation. on the 
_citizen’s obligation to supply infor- 
mation to the instruments of gov- 
ermment—to courts, administrative 
agencies, and legislative investigat- 
ing committees. The citizen sum- 
“moned in a lawful inquiry is not 
sentitled to default on his testimo- 
nial obligation solely because he 
does not like the objectives, the 
methods, or the men involved in 
the investigation. He is no more 
justified in withholding informa- 
tion in a lawful legislative investi- 
gation because he doesn’t like the 
investigation than he is justified in 
refusing to testify about his neigh- 
bor’s violation of an anti-gambling 
law because he doesn’t like such 
laws. Neither the privilege nor any 
other legal principle confers the 
right of silence in a lawful inquiry 
as a method of political protest. 


THE SCOPE OF THE PRIVILEGE 

The privilege qualifies a citizen’s 
general duty of disclosure only when 
his answers or his papers would 
tend to subject him to danger from 
the criminal law. It is not clear 
from the cases whether the requisite 


* Reprinted by special permission from 
Bulletin of the Atomic Scientists, 1X (June, 
1953), 176-80. 
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degree of danger is the danger of 
conviction or whether the danger 
of prosecution, regardless of its 
probable success, is enough. In any 
event, this distinction, although it 
might subtly affect the extra-legal 
interpretation of a claim of privilege, 
is not significant in the administra- 
tion of the privilege. Since many 
prosecutions will succeed, the dan- 
ger of prosecution is the danger of 
conviction once removed. 

A witness must specifically claim 
the privilege to bring it into opera- 
tion, but a witness’ claim is not 
final. Where a legislative com- 
mittee is involved, the committee 
initially passes on the witness’ claim. 
If it denies the claim and directs 
the witness to answer, it may initiate 
punishment for contempt upon non- 
compliance by the witness. The wit- 
ness is, however, entitled to litigate 
the validity of his claim in a judicial 
proceeding. Courts will in general 
uphold the claim of privilege if the 
tenor of the question or the setting 
of an apparently harmless question 
indicates that the witness had a rea- 
sonable fear that his answer might 
lead to his conviction or prosecu- 
tion. His answer could have such 
a tendency either because it could 
be used in evidence against him in 
a subsequent criminal proceeding or 
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because it might lead to other evi- 
dence tending to show his guilt. 
The independent scrutiny of the 
propriety of the witness’ claim is 
plainly a difficult matter. The wit- 
ness must not be required to dis- 
close so much in order to show the 
reality of his danger that he would 
destroy his privilege in the process 
of invoking it. Since the courts 
neither require such disclosure nor 
accept the witness’ claim as final, 
there is necessarily considerable un- 
certainty as to whether particular 
refusals to answer will be held to 


be privileged. 


SOME LIMITATIONS ON 
THE PRIVILEGE 


There are several limitations on , 


the protection against incriminating 
answers which deserve brief men- 
tion. The Supreme Court has held 
that the danger of incrimination 
under state laws will not per se 
make the privilege operative in a 
federal inquiry. In a case arising out 
of the Kefauver investigation, one 
lower federal court narrowed this 
limitation by recognizing the priv- 
ilege where it found that the pur- 
pose of a public federal inquiry was 
the disclosure of violations of state 
laws. Some states have held that 
danger of incrimination under the 
laws of another jurisdiction, federal 
or state, will not render refusals to 
answer privileged. These limitations 
are growing in importance with the 
expansion of federal power, the 
overlapping of state and federal 
authority, and the increase of inter- 
governmental cooperation. 
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The waiver doctrine constitutes — 


another and more ambiguous limita- 


tion on the scope of the privilege. 


A summary of the Rogers case, 


in which the Supreme Court recently 
applied this doctrine, will illustrate 
how it works: In that case Jane 
Rogers, without claiming the priv- 
ilege, testified before a federal grand 


jury that she had been the Treasurer 


of the Communist party in Denver 
and that she had turned over the 
party records to another person. 
Upon being asked to identify that 
person, she invoked the privilege 
and refused to do so. The federal 
district court denied her claim, 
directed her to answer and, after her 
continued refusal, sentenced her to 
imprisonment for contempt. The Su- 
preme Court, in upholding sen- 
tence, concluded that the privilege 
was inapplicable because no answer 
to the question which Mrs. Rogers 
refused to answer could be more 
incriminating than the admissions 
which she had already made before 
invoking her privilege. Mr. Justice 
Black, in a strong dissent, criticized 
this result on two forceful grounds: 
Mrs. Rogers’ answer might have in- 
criminated her further, because, for 
example, the person whose identity 
she might have disclosed might 
show that Mrs. Rogers had the pur- 
pose of overthrowing the govern- 
ment by force, thereby establishing 
what appears to be an _ essential 
element of proof under the Smith 
Act. Accordingly, the reason for ap- 
plying the waiver doctrine did not 


1 Rogers v. United States, 340 U.S. 367 
(1951). 


zs pply in this case. Mr. Justice Black 
also urged that in any case the 
waiver doctrine creates a serious di- 
fi lemma for witnesses: They risk con- 
‘tempt punishment by insisting on 
the privilege before they are in 
jeopardy; they risk the operation of 
the waiver doctrine if they wait too 


long. 


WHEN THE PRIVILEGE DOES NOT APPLY 


While there are substantial uncer- 
tainties as to when the privilege may 
be properly claimed, there are recur- 
ring situations in which it is clear 

that the privilege is not applicable. 
It does not, as we have seen, pro- 
tect silence which is solely an ex- 
pression of political protest. It does 
not sanction the refusal of a wit- 
mess to inform on his friends or 
“associates no matter how strong his 
repugnance for the informer’s role. 
It does not sanction silence because 
the witness is afraid of physical re- 
prisal by those whom he exposes, or 
because disclosure will disgrace him 
or will result in various forms of 
-economic or social disadvantage, 
such as loss of a job, or friends. The 
test is danger of conviction of the 
witness for a criminal offense. 

Nor does a witness’ fear that a 
clever and unscrupulous examiner 
will entrap him into perjury bring 
the privilege into play. The accept- 
ance of that position would be in- 
compatible with the existence of a 
general testimonial obligation: For 
then, in every situation where an 
oath or affirmation is required, the 
witness could urge the fear of per- 
jury as an excuse for not testifying. 
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That position would also require 
the assumption that the legal sys- 
tem is so diabolical or inefficient that 
the witness who in good faith tries 
to tell the truth is in danger of a 
perjury prosecution. This assump- 
tion no legal system can accept. 

The Supreme Court has, more- 
over, in several ways, rejected the 
view that the fear of perjury pros- 
ecution based solely on the testi- 
mony to be given renders the priv- 
ilege operative. First, the Court has 
indicated that the privilege is a 
protection against compulsory dis- 
closure of past conduct which may 
become involved in a criminal pros- 
ecution. Secondly, the Court has 
validated immunity statutes which 
require the witness to give in- 
criminating testimony but exempt 
him from prosecution for any mat- 
ter about which he has testified, 
with this exception: The witness 
may be prosecuted for perjury in 
the testimony for which he has re- 
ceived immunity. Since such im- 
munity statutes have been held to 
be an adequate substitute for the 
privilege despite the perjury excep- 
tion, the privilege cannot be read 
as justifying silence solely because 
of the fear of committing perjury 
in the inquiry where the privilege is 
claimed. 


THE ABUSE OF THE PRIVILEGE 


All this is not to say that claims of 
privilege which are in fact unwar- 
ranted may not in law be upheld. 
The difficulty of determining when 
an answer might be “incriminating” 
promotes such results. With respect 
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to claims known by the witness to 
be unjustified, it is well to remem- 
ber Chief Justice Marshall’s con- 
demnation: “In conscience and in 
law [such a claim] is as much a 
perjury as if [the witness] had 
declared any other untruth upon his 
oath; as it is one of those cases in 
which the rule of law must be 
abandoned or the-oath of the wit- 


ness be received.” 


THE PRIVILEGE AS A PROTECTION 
OF THE INNOCENT 


The recognition of the privilege 
rests on the assumption that the 
privilege is necessary for the protec- 
tion of the innocent. Although this 
assumption, like the privilege it- 
self, has been attacked by many 
commentators, it is firmly embedded 
in the law. Thus the Supreme Court 
dealing with a related problem 
stated: 


It is not every one who can safely ven- 
ture on the witness stand though entire- 
ly innocent of the charge against him. 
Excessive timidity, nervousness when 
facing others and attempting to explain 
transactions of a suspicious character, 
and offenses charged against him, will 
often confuse and embarrass him to 
such a degree as to increase rather than 
remove prejudices against him. It is not 
every one, however honest, who would, 
therefore, willingly be placed on the 


witness stand.3 


In order to give the innocent the 
fullest protection possible, the rule 


2 United States v. Burr (In re Willie), 
25 Federal Cases (No. 14, 692e) 38 
(1807). 

3 Wilson v. United States, 149, U.S. 60, 
66 (1893). 


in most jurisdictions is that the 
claim of privilege is not to be used 


as evidence of guilt in any criminal 


proceeding. 


IMPROPRIETY OF CURRENT PRACTICES 


It may be observed in passing that 
the present practices of some federal 
investigating committees violate the 
spirit of this rule. A committee may 
ask a witness: “Are you a member of 
the Communist party?” The wit- 
ness invokes his privilege. Under 
Supreme Court decisions, the re- 
fusal to answer this question is, in 
general, privileged. The committee 
recognizes the claim but trumpets: 
Refusal to answer such questions 
“is normally taken by this com- 
mittee and the American public to 
mean that you are a member of the 
Communist party.” Whether or not 
the committee is accurately describ- 
ing the public reaction—a matter 
discussed below—its statement is 
improper. Legislative committees, 
like courts, are exercising legal 
power to compel testimony. Ac- 
cordingly, they should, in dealing 
with individual claimants, respect 
the assumption behind the privilege, 
viz., that it is designed for the in- 
nocent. Plainly, they should not go 
out of their way to pillory an in- 
dividual for exercising his constitu- 
tional rights. 

The foregoing criticism might be 
met by three contentions: (1) The 
committee might be doing some wit- 
nesses a service by advising them of 
the consequences of their claim, (2) 
the committee is not concerned 
with a formal adjudication of guilt, 


ie 
followed by legal sanctions, (3) the 
committee in order to discharge its 
duty to gather information in aid 
of legislation is, or at least will be, 
‘required to assess the probative value 
of claims of privilege. It would be 
derelict if it misled the legislature 
out of respect for the spirit of rules 
developed for criminal prosecutions. 
There is a short answer to these 
contentions. A committee which 
wished both to respect the spirit of 
the privilege and to discharge its 
legislative duty could select meth- 
-ods which are not calculated to stig- 
mmatize a witness merely because he 
exercises his constitutional right. 


LEGAL LIMITATIONS OF THE PRO- 
TECTION AGAINST ADVERSE 
INFERENCES 


There are certain legal limitations 
on the protection accorded claimants 
against adverse inferences which de- 

“serve a brief mention because they 
reflect some uneasiness about the as- 
sumption that the privilege is de- 

signed to protect the innocent. Thus 
a defendant who voluntarily takes 
the stand in a criminal prosecution 
but claims his privilege during cross- 
examination may as a matter of law 
lose his immunity against an adverse 
inference. A few states, moreover, 
ermit an adverse inference from the 
failure of the defendant to take the 
stand at all. It is worth noting that 
this result was recommended by the 
distinguished group of legal experts 
who drafted the Model Code of Evi- 
dence. Finally, a public official who 
invokes the privilege or refuses to 
waive immunity in an inquiry bear- 
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ing on his official duties may be dis- 
missed for that reason. Courts have 
assigned two reasons for this result: 
The primary reason has been that 
the refusal to testify is inconsistent 
with the positive duty of the official 
to cooperate in law enforcement. In 
addition, refusal has been sometimes 
taken as evidence of actual guilt, 
i.e., malfeasance in office, where the 
inquiry has involved the claimant’s 
official duties. 


CONTRAST BETWEEN LEGAL AND 
EXTRALEGAL CONSEQUENCES 


It is necessary to keep in mind the 
sharp difference between the legal 
and the extralegal consequences of a 
claim of privilege. We have seen that 
the legal system in connection with 
a formal adjudication of a claimant's 
guilt generally seeks to protect him 
against a derogatory inference from 
his claim. The law cannot and does 
not, however, protect him against 
common sense. It does not protect 
a claimant against the extralegal in- 
terpretation which the community 
attaches to his claim, and the com- 
munity operating on the basis of the 
rough probabilities generally draws a 
derogatory inference from the claim. 
Witness the reaction to a claim by a 
citizen or a public official in an in- 
vestigation of bribery. It is impos- 
sible to attack the derogatory infer- 
ence on logical grounds: The claim 
of privilege is some evidence that 
the claimant has been guilty of some 
crime. It is,» however, not easy to 
generalize as to the proper weight 
of the inference, which will vary 
from situation to situation. All that 
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is clear is that the claimant is prop- 
erly subject to more suspicion than 
a citizen about whom we know 
nothing. 

Some prevailing misconceptions 
make it appropriate to guard against 
overpersuasion by a claim of privi- 
lege. To say that a claim of privilege 
affects the probabilities of the claim- 
ant’s guilt is not to say that it makes 
his guilt more probable than his in- 
nocence. And it is also quite differ- 
ent from saying that a necessary 
inference from a proper claim of 
privilege is that the claimant has 
been guilty of some criminal offense. 
This flat statement was made by the 
panel of jurists which advised Secre- 
tary-General Lie. It is submitted 
with deference that this advice was 
wrong: That it was wrong follows 
from the fact that a reasonable fear 
of unjustified prosecution or unjusti- 
fied conviction is a proper basis for 
invoking the privilege. Accordingly, 
a proper claim may be no more than 
an expression of such fears rather 
than a confession of criminality. 

It is also worth noting that a 
harsh circular process affects the 
strength of the derogatory inference. 
After it becomes well known that 
the community generally draws such 
an inference from the claim of privi- 
lege against particular questions, 
that inference ipso facto becomes 
stronger. For then it can be argued 
that only a witness whose answers 
would be seriously prejudicial would 
be willing to risk the grave conse- 
quences of silence. Thus an adverse 
inference from claims of privilege 
against particular questions, no mat- 
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ter how weak initially, becomes _ 
more cogent as the inference and 
related sanctions against the claim- 
ant become more widespread and | 


better known to potential claimants | 


of the privilege. 


QUESTIONS ABOUT COMMUNIST 
AFFILIATIONS 


Where the privilege is claimed, 
in current legislative investigations, 
against questions regarding past or 
present membership in the Commu- 
nist party there may be special diffi- 
culties involved in the extralegal in- 
terpretation of the claim. These diffi- 
culties relate to two questions: (1) 
What is the significance of the claim 
as an indication of the claimant’s 
membership (past or present depend- 
ent on the question put to the wit- 
ness)? (2) What is the significance 
of the claim as an indication of 
criminal activity by the claimant. 
There is considerable force behind 
the position that the claim tends to 
show the claimant’s membership. 
But certain factors may weaken the 
force of this inference in special 
cases. The claim may result from 
the witness’ repugnance for the 
Committee’s activities and from a 
mistaken view as to the scope of the 
privilege. Although such consider- 
ations are legally irrelevant, they are 
relevant in any extralegal interpre- 
tation of the claim. In addition, the 
witness, in this as in other contexts, 
may feel that questions following his 
denial of membership might place 
him in a false light. He may, there- 
fore, claim his privilege in order to 


close the door at the threshold. He 


} 


| 
| 


a SS 


nay, for example, have been a mem- 
er of the Communist party until 
he Russo-German pact in 1939. 
Thereafter, he let his membership 
apse by doing nothing, but he is 
jot sure what the party records will 
how. He may also have innocently 
oined organizations listed as sub- 
rersive by the Attorney-General. In 
wrder to establish nonmembership 
10ow, he will have to describe his 
resent attitudes in such a way as to 
»vercome the possible contrary infer- 
nce from the party records and 
fom his membership in suspect or- 
ranizations. To avoid the possibility 
yf criminal prosecution if his an- 
swers are not persuasive, the witness 
may properly block the inquiry as to 
yresent membership by claiming his 
rivilege. Or, to take another exam- 
le, the witness may never have been 
2 member of the Communist party, 
gut he may have joined a dozen 
organizations, half of which are on 
he Attorney-General’s list. He may 
nave joined the listed organizations 
without knowing they were subver- 
ive (assuming that the Attorney- 
General is right). Or he may have 
joined them, despite such suspicions, 
yecause he believed in their stated 
objectives and because his desire to 
promote those objectives overcame 
any fastidiousness about his associ- 
ates. He may even have continued 
his memberships after listing as a 
pesture of opposition to the pro- 
cedure of proscribing organizations 
without giving them a right to be 
heard. In such circumstances, it is 
possible that the witness, although 


never a member of the Communist 


THE UNIVERSITY OF CHICAGO ROUND TABLE 19 


party, might refuse to answer ques- 
tions about his present membership 
because of a fear that his interro- 
gation before a hostile committee 
might put him in a false light and 
might subject him to prosecution. 

Refusals to answer questions about 
membership are considerably less co- 
gent as indications of criminal con- 
duct by the witness. Supplementing 
the considerations already mentioned 
is the uncertainty regarding the legal 
effect of present membership. Al- 
though it is clear that present mem- 
bership in the Communist party is 
not per se a crime, it is far from 
clear what additional elements add 
up to criminality. The witness may 
thus feel that disclosure would put 
him in danger from the law even 
though his membership is complete- 
ly starry-eyed and free of any crimi- 
nal purpose or activity. 

Whatever the force of the fore- 
going considerations, one matter 
seems clear: The claim of privilege 
as to questions about membership 
will produce a derogatory inference. 
The claim will be treated by many 
as at least an admission of present 
or past membership, depending on 
the questions involved. 


THE CLAIM AS AN ACT OF PROTEST 


In the light of this general back- 
ground, it is clear that a witness 
who invokes the privilege in any 
legislative investigation solely as an 
act of protest is in an untenable po- 
sition: Since the witness by hypothe- 
sis is not afraid of the criminal law, 
he has defaulted on his obligation 
to be candid with legal authority, 


including obnoxious authority. He 
has also created the basis for an 


inference that he may have been. 


guilty of criminal activity. 

In addition, he has anomalously 
pursued a method of noncooperation 
which operates to strengthen the 
forces in the community which he 
wishes to curb. Thus, an investigator 
who, for example, might wish to 
show that the universities are in- 
fested with Communists would treat 
as a triumph every claim of privi- 
lege made with respect to the fa- 
miliar “are you or have you ever 
been” question. From time to time 
he would announce his box score 
of victories: “So far x number of 
professors have invoked the Fifth 
Amendment.” A substantial seg- 
ment of the community unaware 
of the secret life of the professor 
and necessarily relying on a rough 
estimate of probabilities will, as we 
have seen, treat the claim as some 
evidence of membership, as a con- 
fession of membership, or worse. 
Since legislative investigations are 
in the end a contest for popular sup- 
port, the claimant of the privilege, 
whatever his motivation, gives some 
help to the investigator even though 
he may momentarily appear to 
thwart him. Claims of privilege are 
the kind of meat on which some 
Caesars fatten. 

Those who would use the privi- 
lege as an instrument of political 
protest sometimes find support in 
the early history of the privilege. It 
is true that historically the privilege 
is associated with the protests of 
Englishmen against odious laws and 


procedures and that heresy hunt 
by the Star Chamber and the Hig’ 
Commission contributed to the rec-- 
ognition of the privilege in English 
law. Contemporary hysteria again 
unpopular views is a tempting i 
ducement to help history repeat | 
itself. It must be remembered, how- - 
ever, that the controlling legal doc-. 
trine, although influenced by this . 
history, does not sanction its repe: - 
tition solely as an act of protest. In 
addition, the pertinence of the early 
history of the privilege is weakened, _ 
if not destroyed, by the later devel- ' 
opment of constitutional provisions, | 
such as the First Amendment, spe- » 
cifically designed to protect freedom 
of opinion. 
ALTERNATIVES 
As a result of such provisions, a 
witness whose only motive is to pro- 
test against an investigation has al- 
ternatives open to him which are 
more honest, more effective as pro- 
tests and less humiliating, although 
often more dangerous to the wit- 
ness, than the claim of privilege. 
Thus a witness might attack the le- 
gality of a particular question as an 
intrusion into areas of private opin- 
ion protected against governmental 
invasion by the First Amendment. 
In addition, he might contend that 
a committee has exceeded the powers 
conferred by its enabling resolution. 
These are contentions which in some 
situations any citizen can make in 
good conscience and without any 
fear of self-disparagement. These 
contentions, and particularly reliance 
on the First Amendment, have the 
merit of raising one of the real 


t : testimony — 
Le On the contrary, 
rare im recent times that the 
ts have held that silence is justi- 
“on such. grounds. With 1 respect 
» the First Amendment, however, 
h will depend on the precise 
sstion involved. A question about 
content-of a teacher’s course, for 
ample, would be more vulnerable 
ader the First Amendment to suc- 
ssful legal attack than a question 
jout membership in the Commu- 
In any event, it is appropriate to 
mphasize by repetition that a wit- 
who relies on one of these al- 


of landing in jail. A lawyer is not 
justified i in urging others to assume 
the risk of martyrdom, and I am 
not doing so. But two observations 
are appropriate: The risk of jail is 
an ancient and sometimes honorable 
one for those bold enough to defy 
regularly constituted authority. The 
attempt to avoid such a risk by in- 
yoking the privilege solely as a meth- 
od of protest is an expedient which 
is unjustified in morals and self-de- 
feating in practice. The privilege 
does not, in short, make honest or 
effective protest possible at bargain 
prices. 

One final reminder is in order: 
In a democracy the citizen can by 
argument challenge the wisdom of 
the fairness of official conduct with- 
out running the risk of a jail sen- 


more effective 4f such an ‘opponent 


rnative grounds 1 runs a serious risk: - 


ence. This right of challenge is 


has as a witness made it plain 
he has nothing to hide. 
Many teachers (I among them) 
oppose some of the current in 
gations because of their procedures, 
their consequences on independent 
inquiry, and their impairment of — 
American prestige abroad. Teachers 
presumably have a peculiarly deep 
commitment to free inquiry ae 
open discussion. By engaging in and — 


encouraging continued discussion of 


the basic issues raised by the current 
investigations, they can remind the 
community of the meaning and wis- 
dom of free inquiry and of the val- 
ues of a free society. This is a lesson 
that must be relearned by every 
generation. In the end, protection 
against primitive drives for con- 
formity will obviously depend on 
the community’s commitment to the 
presuppositions of a free society. 
The deepening of this commitment 
is no simple matter under existing 
conditions of national and interna- 
tional tension, suspicion and frus- 
tration, and under institutional ar- 
rangements which are often devised 
without any explicit concern for 
their impact on a free society. It 
would accordingly be fatuous to 
suggest that a few more blasts from 
the trumpet of reason will make 
the walls of intolerance fall. But 
whatever its short-term limitations, 
reasoned discussion is necessarily the 
principal weapon in the arsenal of 
those opposed to intolerance. .. . 
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